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An exclusive interview with Geoffrey Nice, a former Tribunal Prosecutor

Geoffrey Nice, a British lawyer who led the historical process against Slobodan Milo{evi} before ICTY, is coming to Sarajevo these days.

The man who day after day represented the prosecution in the first process against a chief of a state before international justice, did not get the satisfaction of proving the counts of indictment to the court because Milo{evi} had died.

Departure with bitterness
But surely that was not the only reason because of which he left the ICTY embittered. Only the years to come could possibly reveal the whole truth about developments at the office of the Chief Prosecutor Carla Del Ponte, and Nice is one of significant witnesses to them.

Our web edition tomorrow will carry the integral interview with Geoffrey Nice. Here we include the most interesting parts of that interview.

· This year we have seen a lot of dirty underwear from the ICTY OTP presented in the media. How do you see it? What was it like to work in that institution?

- It was difficult to work at that office, sometimes too difficult. But that did not stop our work and I think that we left behind us tings of great values. Legal officers, investigators, judges, and many other members of ICTY staff take credit for that.

Despite that, no one can dispute the successes that OTP has had.

· You are not mentioning the work of the Chief Prosecutor. Why?

- I am not mentioning her because it is difficult to me to establish what her contribution is. People seem to believe that she managed to secure the arrest or surrender of people who otherwise would not have turned up in the Hague.

I believe that something like that can justly be ascribed to her. However, we should bear in mind that she has spent two mandates in that position, meaning more years than her two predecessors spent in that position together: Richard Goldstone two years, and Louise Arbour three years. During her mandate great political changes also took place in Croatia and Serbia, which all played into the hands of ICTY when it comes to extraditions.

As to the work of the very Office, I really do not know what she contributed to the quality of work and the quality of relations between people.

· What do you mean?

- I mean what I say! I don’t know what she as a lawyer contributed to OTP.

Del Ponte showed up as a lawyer in courtroom several times, when she cross-examined two French witnesses in Milo{evi}’s trial. But she didn’t do a very good job there. And when negative reports about that started to appear in the media, she never again turned up in courtroom. Del Ponte did not distinguish herself neither as a lawyer nor as a manager or leader.

A significant number of good professionals have left the Office because they could not work in a place where lack of professionalism prevailed cultivated during her mandate. Weak people have remained at the level of management whom she handpicked because she recognized them as yes-men.

All this naturally has affected the quality of court proceedings. If everybody was stunned with the verdict for Vukovar, just wait for the judgements in the “Haradinaj” case. That will bring to the surface all the weaknesses of policy of writing indictments during Carla Del Ponte’s mandate. She seems to have adopted the principle by which members of all ethnic groups should be indicted at all costs, whether or not there is evidence for that. And that strategy of hers will in one part affect judgements in some other cases. No one understands who was giving her advice or instructions as to who should and who should not be indicted.

Politician occasionally

· You have said that she’s been a politician in OTP?

- Yes. And it’s not only me who says that, but also many others, both in and outside OTP. It is interesting that the Russian Ambassador to the UN also said the same thing when he did not support the extending of her mandate. Anyway, she herself said in an interview for “Le Monde” in early May this year that she got involved in politics when she wanted to accomplish her goals.

In that interview she herself says that she exerted her influence in the matter of the appointment of Zoran Stankovi} to the position of Minister of Defence of Serbia. Also, this summer she requested that Dragomir Andan should be removed from his position in Bosnia.

· And what do you think?

- I think that she was performing as a political amateur rather than as a lawyer. In a way, the structure of ICTY made it possible for her to do that. That way she was interfering with politics, which is utterly inappropriate and intolerable. The problem is that, due to the structure, she was out of control in such situation! No one controlled her work and behaviour, neither in the Hague nor in New York.

That way, for instance, Del Ponte could say in the media whatever she wanted without any consequences.  Such was her incredible statement for Paris Match in November 2006 that she had “smoking gun evidence” for Srebrenica in MILO[EVI]’s case, but the judges did not allow her to present it as evidence.

· What would you do if you were in her shoes?

“First of all, a person who runs a legal office must be focused on the preservation of absolute integrity of a trial.  Justice is not only achieved through presentation of evidence and testimonies, but through purity of legal proceedings, i.e. administration of justice.  In addition to familiarity with and observance of the legal system in war crimes proceedings, one should know and respect the public sector, culture, history, and, if possible, the language of people with and for whom one is working.

The basis of all proceedings is an indictment.  In the event of a long-lasting conflict where there are quite lot candidates for indictments, one should pursue a very well thought-out strategy.

For example, the ICTY was established to try the most responsible political and military echelons.  Take a look at the indictments and see how many politicians at the highest level have been indicted.  I think KRAJI[NIK is one.  Take a look at MILO[EVI]’s case.  When he died, all our four and over four years long efforts became irretrievable because there was no concurrent trial of the whole military and political leadership of the former Yugoslavia, members of the ramp Presidency or members of the Supreme Defense Council.

Imagine how different the reality would be had MILO[EVI] been tried with other members of the joint criminal enterprise in one trial, and if that highest level of political responsibility would have been brought to an end.  It seems no one thought about it in advance.  It was obvious that such a policy did not exist, and I do not think Carla alone is to blame.

Secondly, I believe the chief prosecutor’s energy and time should not and must not be wasted on apprehension of indictees.  This should have been resolved at some other level, the level of the whole court, in cooperation with member countries of the UN.  DEL PONTE is not to blame because that part of this legal institution was not thought-out from the start.

Now, we have a situation where there is no coordination of indictments, e.g. KARAD@I], MLADI], PERI[I], SIMATOVI], and STANI[I].  PERI[I] was not accused of joint criminal enterprise and we have a situation where he is only accused of aiding and abetting in Srebrenica.  KARAD@I] is not accused of joint criminal enterprise either.

Similarly, I believe the chief prosecutor should deal with political issues, such as the admission of countries to the EU.  DEL PONTE wholeheartedly accepted that role.  And after all those games of cooperation with Belgrade, MLADI] and KARAD@I] are not in The Hague and Serbia will sooner or later enter the EU.

Many accusations

· On the other hand, a series of accusations were leveled against you – that you undermined the work of the OTP, worked with or for the British intelligence service...

“That is total nonsense.  This is about the untruths.  I do not know why someone is getting involved in that.  For example, Florence HARTMANN recently said in a TV program in Sarajevo that Azem VLASI had said I used to work for the British intelligence service, doing something in relation to the Brioni plenum.  He established direct contact with the program and said it was not true!

There were accusations that I did not want MILO[EVI] to be accused of crimes in Srebrenica and Sarajevo.  This is absurdities which have no basis in facts or documents.  Furthermore, these events showed the opposite!  I am appalled by Florence HARTMANN’s statements.

· Had he not died, would MILO[EVI] been convicted?  Particularly on genocide charges?

“I cannot answer that.  The thing is that at the time of his death MILO[EVI] was still to present his own defense and evidence.  However, at the end of OTP’s presentation of evidence, when amici curiae (friends of court) insisted they did not present enough evidence for genocide charges, the Trial Chamber estimated that enough evidence had been presented to continue the proceedings.  This, of course, did not mean they would agree with our evidence.  In the count of the indictment concerning genocide, the Trial Chamber estimated 2:1 that there was enough evidence for the proceedings to continue on the basis of that count of the indictment too.  

· Is it true that you wrote to the Chief Prosecutor, requesting that the count of the indictment relating to genocide be dropped from the indictment against MILO[EVI]?

“It is not true.  I do not know where that comes from.  Such a claim is complete nonsense.  Whoever said that must have evidence for such a thing.

Political pressure

“It is true that there was political pressure on the work of OTP.  I cannot go into details, but I have no doubt that politicians will be tempted in future to try to influence the work of the ICTY and that of other tribunals.

On one hand, tribunals are political courts, indeed, and I am not surprised about politicians’ attempts to get involved in their work./ 

Unprofessional conduct of legal officers

- I don’t know anything about Serge Brammertz, the next Chief Prosecutor. As I can see, some legal officers in OTP have publicly declared themselves against Brammerts candidacy and in favour of David Tolbert, threatening to give notice to quit. However, the thing here is not whether someone wants something or not but rather it’s a professional attitude.

In the end he has been appointed to the position. I’ve been out of OTP for quite a long time now but it seems good to me that someone from outside be brought and evaluate the work of OTP.
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Tragic crimes in Srebrenica 
“It is tragic that there are no new proceedings against perpetrators of crimes in Srebrenica at the highest political level, i.e. those who made plans and provided funds for the execution of the plan.

Had MILOŠEVIĆ been tried, for example, together with other leaders of Serbia and Montenegro, then the fact that he died during the trial would not have stopped the proceedings.  The proceedings would have continued and the focus would have been placed on other indictees.  For MILOŠEVIĆ did make decisions alone in the political vacuum.

But that did not happen and, as far as I see, there are no other cases in the Tribunal for crimes in Srebrenica, unless KARADZIĆ and MLADIĆ get arrested.

 Witnesses are getting older every day, they are dying, and there is an increasing danger that documents will be destroyed or misplaced.

That is why this fact is a source of immense sorrow for me.  I do not see either at the ICTY or at any other court any activities that other indictees are being tried in the way which would reflect the proportion of the crime.  As a lawyer, I believe efforts should be made to find a way to pay war reparations to survivors from Srebrenica./

