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Demographic Expert Reports of the Prosecution in the ICTY Trials: Introduction

1. Initial Remarks

The chronologically earliest demographic expert report appeared in a court hearing at ICTY
in June 2000. The report was related to the missing persons from the fall of Srebrenica in
1995 and presented in the General KRSTIC case (IT-98-33). It was authored by two
Norwegian demographers, Helge Brunborg, a senior researcher permanently affiliated with
Statistics Norway and at the time of writing of the report also a demographer in the Office of
the Prosecution (OTP), ICTY, and Henrik Urdal — then an investigation assistant in the OTP,
ICTY:; later a researcher in the Peace Research Institute in Oslo. The report was requested
from the demographers by the Prosecutor of the KRSTIC case and was meant to summarize
the victimization of the fall of Srebrenica. Even though the data used for the report was
exclusively on missing persons and no records of confirmed deaths from exhumations were
used (as those were practically unavailable at the time of the KRSTIC trial), the report and
the testimony of the OTP expert Helge Brunborg resulted in a great deal of success; several
essential references were made in the judgement of the KRSTIC case to the demographic
evidence from this report.

The success of the first Srebrenica report became a springboard to several next studies and
expert reports on demographics of the 1990s conflicts in the former Yugoslavia. As of 2009,
such reports are still presented in the on-going ICTY trials, and will be part of the up-coming
trials of the highest profile (e.g. in the KARADZIC case). The reports presented in court
today are up-dated and improved versions of or are the same as those written earlier. It is
therefore a right moment to collect the major reports and publish them jointly with the idea of
offering the reader a comprehensive reference. This volume contains a selection of
demographic expert reports presented by the Prosecution experts on demographics in ICTY
trials. | made this selection with the idea to best illustrate the work on war demographics
completed in relation to ICTY trials, i.e. the subject of the reports, sources and methods used,
war episodes documented, and to include the latest results.

In the Introduction | discuss a number of issues which lay foundation for an improved
understanding of the selected reports in this volume. The issues include the following:

- What subjects and sources are discussed in these reports;

- What is their historical value, if any;

- What legal rules made it possible to present these reports in ICTY cases;

- Why the demographic expert reports were important and attractive to the Prosecution;
- Who was invited by the Prosecution to make these reports;

- How many and what demographic expert reports were completed so far;

- What response was delivered by the defence to this work;

- How successful the Prosecution actually was in presenting of these reports;
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The issue of historical value is particularly important and relates to the question how one may
and should read and interpret the demographic outcomes of war revealed in the reports. At a
more general level, this question tackles upon the reliability of war statistics, their coverage,
limits and the room left for misinterpretation and manipulation. | find these matters of
extraordinary importance in the analysis of conflict and will therefore discuss them more
extensively in one of the first sections of this Introduction. The rest of the Introduction will
follow the order of questions as posed above.

My discussion by no means can be seen as complete and exhaustive; each of the above issues
can be dealt with in a separate article or even a report, for which | do not have room in this
volume. My discussion will remain brief but hopefully comprehensive, and most importantly
will efficiently take the reader through the “jungle” of often uneasy numbers, charts, maps
and other results from the reports.

2. Subjects and Sources Discussed in the Demographic Expert Reports at ICTY

The main subjects of the demographic expert reports at ICTY resemble a number of
Indictment charges from ICTY cases related to demographic consequences of conflict. They
include killed and wounded persons, missing persons, exhumed human remains and
identified individuals, expelled populations, conflict-related internally displaced (internal
migration), and out-of-country migration. These subjects represent the main categories of
victims. Many more categories of victims of war exist and can be mentioned: use of human
shields, child soldiers, rape and other forms of sexual violence, torture, unlawful detention,
execution of prisoners etc. (comp. Hicks and Spagat, 2008; p. 1660-1661). All these
categories were as well observed in the Yugoslav wars of the 1990s. In several ICTY cases,
individual witnesses testified about examples of these outcomes of crime. However, no expert
reports were compiled by demographers in relation to these forms of victimization.

When speaking about victims of war, or more broadly demographic consequences of war, it
is necessary to realize that their numbers will vary depending on the analytical perspective
applied. For example, in the public health research of war consequences in the populations
and in the area of demography of armed conflict in general, a little if any distinction is
usually made between civilian and military victims, circumstances of death or wounding
describing whether death was in combat or non-combat situations or whether it was a direct
or indirect consequence of military actions, means of killing or wounding, whether it was
wilful killing, execution or murder, or a collateral death, whether children, women and the
elderly were in large numbers among the victims etc. (comp. Parts IV and V in Brunborg,
Tabeau, Urdal (eds.) 2006). Public health researchers and war demographers are usually
interested in broad pictures of victimization, such as for example overall numbers of war-
related deaths, forced migration, increased maternal mortality and mortality of children under
five years of age, increased levels of disease, disability and trauma in the population, overall
population losses including excess deaths due to war as well as the decline in fertility and
diminished life potential etc. (ibid). Those researchers are less inclined to be looking into the
specific categories of victims.

On the other hand, specific categories of victims are explicitly defined in the International
Humanitarian Law (IHL) and the Law of War (LW). These laws are available from the four
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Geneva Conventions of 1949 and Additional Protocols I and Il of 1977, as well as the Hague
Convention 1V of 1907. The categories of victims represent outcomes of the serious
violations of human rights and customs and laws of war and, in particular, failure to protect
the civilian populations and civilian property of the affected areas and of prisoners of war.
The above-mentioned categorisation of victims is essential in legal proceedings in which
those responsible for the IHL and LW violations are brought to justice, as has been the case
with the perpetrators of crimes committed in the 1990s in the former Yugoslavia who have
been called on trial in the ICTY.

The IHL and LW were developed “to reduce net human suffering and net damage to civilian
objects in armed conflict” (comp. Fenrick, 2005; p. 179). As much as these laws were meant
to protect the life of civilians and the civilian property, they could not (and did not attempt to)
eliminate the casualties of armed conflict altogether, for where is war, there is death and
destruction. An important aspect of the IHL and LW is its practicality; too high standards
imposed in IHL/LW would likely cause more violations and more victims than the standards
that are realistic. The realistic standards applied in IHL and LW lead to the unfortunate but
inevitable fact that “there are both lawful and unlawful casualties in armed conflicts” (ibid).
The so-called “collateral damage” is a term applied to describe the unavoidable and thus
lawful casualties, which most unfortunately are considered a “no crime” category in legal
proceedings. Collateral damage involves an assessment of the importance of military
objectives attempted to achieve against the losses of the civilian population living in the areas
under attack. Only if the expected losses would appear “excessive” (whatever this means),
the planned attack must not be conducted, and if conducted, it results in unlawful casualties.

Demographic expert reports contained in this volume were all prepared with the purpose of
being used in legal proceedings. Whenever possible, they distinguish between the various
legally significant categories of victims and circumstances of their death, wounding, missing,
or migration. Thus the subjects of these reports are most certainly more detailed than those of
the more general reports on demographic or public health consequences of the Yugoslav
wars. Importantly, demographers who worked for the Prosecution at ICTY never tried to
introduce any normative marking of victims, such as into “lawful” and “unlawful” victims.

A second important feature of the demographic expert reports at ICTY is that they often show
the minimum numbers of victims (or the so-called “at least” figures), characterized by the
coverage that is obviously incomplete. If more complete statistics are presented, they must be
seen as conservative, meaning relatively low, i.e. undersized. Very often instead of a single
number, an interval of values is given, its lower end being the minimum number and the
upper end as estimated from data. Thus, the lower end is an unquestionable “at least” value
and the upper end is a less definite value which involves some uncertainty that might be
quantified statistically by showing an error of estimation. Statistics from the ICTY expert
reports must be read with a good understanding of the above-mentioned facts. The reasons
for making the statistics in the conservative way are numerous. On the first place they include
the specificity of the court analysis. Strategically, it is important for the Prosecution to be
able to present a number which can be well documented, by for example attaching a list of
victim names and death details that can be linked through crime base witnesses with the
incident in question. The lower numbers are usually of this kind. On the other hand, it would
not be wise to produce a high number of which only a part can be proven by additional
information about victims and the remaining part would be a guess; a very good one but still
a guess. So, it is often so that from contextual and secondary sources we know the number of
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victims was higher but we go to court with a lower figure which we believe we are able to
strongly and convincingly defend.

Other reasons include for example the nature of sources; how incomplete they are in terms of
coverage and missing values, errors in data, boundaries for error correction, hidden biases of
sources etc. Less reliable or incomplete records were excluded from analysis and this is yet
one more explanation why our numbers are relatively low.

Finally, there exist as well methodological limitations in court analysis. Observed counts are
the most favourable type of statistics; demographic rates, ratios, probabilities and other
relative measures of intensity of death or missing or migration will already be questioned,
and complex statistical estimates and results of statistical modelling and extrapolation are
always strongly challenged or totally neglected. As Trial Chambers are not experts in the
statistical methodology and explaining difficult methods does not work well in court rooms,
the result of presenting complicated calculations as part of expert reports and testimonies
usually is less successful than simple results obtained from reliable and well documented
sources. And when it comes to presenting counts, minimum numbers are the most easily
accepted ones in court and thus it remains the best what we as experts should remain offering.

Sources used for the demographic expert reports have always been far more critically
reviewed than the sources used in the non-legal research. In all demographic expert reports
individual level data was analysed. Summary sources played a complementary and not the
leading role.

Speaking of sources, it is useful to note that in any conflict of the world it is very hard and
often impossible, to collect sources that would be reliable, unbiased, complete, exhaustive
and extensive. Conflict brings rapid developments affecting large populations at the same
time, it creates chaos and destruction, disturbs continuity, weakens professionalism, reduces
resources, creates changing priorities, involves political propaganda, manipulation with
numbers, and other disturbing factors that all seriously affect the availability of good (and
sometimes any) data on conflict victims.

Thanks to the existence of ICTY, enormous efforts of the OTP staff and the cooperation of
authorities from the newly created post-conflict countries in the region, sources on victims of
the Yugoslav wars are extensive, although not always reliable and never complete.

The list of sources from which victim names are derived at the OTP, or which are used to
confirm the alleged circumstances of death, is long and complex but it certainly includes the
following major types of sources:

- witness statements and survivors recollections,

- known public and/or classified documents, such as camp records, police and
intelligence files, court files, prisoner exchange records, military records,

- lists of the killed and wounded compiled by international and/or state commissions,
institutes for war crimes or statistical authorities, and intergovernmental or non-
governmental organizations (IGOs or NGOs),

- missing persons lists/reports, (predominantly of ICRC and locally compiled and
published books of missing from particular areas),

- exhumation, forensic, medical, autopsy reports, death certificates,
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- records of identification of the exhumed persons, including both the classical and
DNA method,

- official records of registered internally displaced persons, refugees and returnees in
the countries of the former Yugoslavia (the joint UNHCR and governments registers
of IDPs and refugees)

- border guards’ records on the out-going populations during the conflict in Kosovo,

- records of refugees from collective centres in destination countries in the Balkans and
Western Europe

The above list, although not exhaustive, properly reflects the key sources used at the OTP to
create lists of victims. Except for witness statements, many of the above sources have been
used in the demographic expert reports presented at ICTY trials. Witness statements were not
studied by the experts. These statements are mainly used for indictment schedules and for
later testimonies in court proceedings. They largely corroborate the victim records available
from other sources.

All in all, the victims of the 1990s conflicts in the former Yugoslavia are relatively well
documented compared with other conflicts. But as | already noted earlier the sources have
their problems. I invite the readers to learn more about both the strengths and weaknesses of
the sources from the reports contained in this volume.

3. Historical Value of the Demographic Expert Reports at ICTY

The question of whether or not courts may and should engage in writing historical accounts
of mass human rights violations has a long history in socio-legal scholarship (Wilson, 2005;
p. 909). Several influential streams of thinking developed after the Second World War, in the
1960s and more recently in the 1990s. For a long time the prevailing view was that courts are
not the right place for writing history. First of all, courts should not even engage in doing this
as their role is to administer justice to individuals held responsible for these violations and
only this. Thus, the belief was that it was not the courts’ responsibility to write or interpret
the history. However, if courts decided to do so anyway, then they could not produce reliable
accounts of history. Several reasons were given why, such as for example (Wilson, 2005; p.
912-916:

- Incompatibility: law and history involve different modes of thinking:
o legal thinking is logical and consequent, mass violence is irrational and logic
is not the priority rule when writing history
e Anglo-American law is adversarial, historical analysis proceeds through
discussion and cooperation of scholars
e courts ultimately must go for one account and exclude all alternative accounts;
historians often accept competing accounts
- Limited balance:? legal conventions, rules, categorisations etc. often create limitations
for revealing a balanced and accurate approach to the actual historical events in
question. Court accounts can therefore lead to unintended consequences and even
absurd positions on historical events.
- Partiality: courts are selective and limited in scope, thus cannot reveal the whole story
whereas historians are interested in as complete pictures as possible.

2 Wilson calls this reason “Law is an Ass” (p. 913).
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- Boring history: Law is excessively technical and detailed which implies that history
according to law is simply overly complex (yet often incomplete and fragmentary)
and therefore boring.

It is important to note that the above considerations were put forward in the context of several
post-Nuremberg trials of Nazi perpetrators and collaborators, which were all conducted in
domestic courts mainly in Israel and France. Wilson (2005; p. 909-912) summarizes a
number of articles and reports related to these trials; most importantly he looks at the work of
Hannah Arendt (1964) on the trial of Adolph Eichman, a Nazzi bureaucrat indicted for crimes
against Jewish people in a trial meant to contribute to nation building of the Israeli state. At
the trial, as Wilson noted after Arendt, the Holocaust was placed within two thousands years
of Jewish suffering and became an example of subordinating justice to the nationalistic
mythologizing. Moreover, the collective guilt of all Germans was signified. Similar situations
were discussed by Wilson using several examples of Holocaust trials in France, such as those
of Klaus Barbie, Paul Touvier, Maurice Papon (Wilson 2005; comp. footnote 15, p.911).

All in all, national jurisdictions were seen as not necessarily best suited to take history as part
of court proceedings. The results of this had not always been exemplary pictures of historical
realities.

However, there is an optimistic view in Wilson’s article expressed as well (p.920-922). He
believes that the above-mentioned pessimistic perspective has come to an end in recent years.
Based on Douglas’ (2001) re-examination of Nuremberg trial, Wilson concludes that “law’s
twin duty to both judge and represent mass atrocities are not irreconcilable” (p. 917) and “the
need to reach a verdict incites and drives forward collective historical inquiry”. Further on,
Wilson specifies numerous reasons why the above is true:

- law and history often share the same methods and aims

- both weigh evidence and assess its factual value

- both utilize eye witness testimony

- both search for corroborating evidence

- both explore details of the particular while keeping their eye on the broader context

- finally, law always expresses facts in a chronological and narrative form, and history
does this as well.

The crucial part of Wilson’s article is related to his analysis of ICTY trials, predominantly
TADIC (p. 924-934) and KRSTIC (p. 934-939), and occasionally also SLOBODAN
MILOSEVIC (p. 918). His concludes: “whereas extensive narrative and the law have been
held to be incompatible, international criminal law now appears to rely upon historical
considerations and contextualization to secure convictions” (p. 940).

The explanation of this fact is simple: because of its international character, ICTY is liberated
from nationalist mythologies. Secondly, and perhaps more importantly, probative standards at
ICTY in relation to genocide and other crimes against humanity have been high. These
crimes are not random events; there was a collective policy of extermination behind them.
The systematic and planned nature of the crimes requires that proving them must be based on
presenting documentation and analysis that go far beyond the crime itself. Showing the
broader context and longer duration than in conventional cases is “a must” at the Tribunals,
such as ICTY.
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The demographic expert reports at ICTY do not only present statistics on victims whose
death, disappearance or migration resulted from the concrete incidents included in the
Indictments; they usually also present “the broader context and longer duration”, timing and
intensity of events. Occasionally, they show long-term demographic consequences (such as
e.g. conflict-related internal and external migration), that lasted beyond the conflict period.
Like it or not, the demographic expert reports from ICTY trials did contribute to the writing
of historical accounts of the 1990s Yugoslav wars.

Is it a bad or good history? As a matter of fact it is the best that exists in terms of sources,
methods, and transparency. It is most certainly not yet complete and sometimes approximated
by using estimates or informed guesses and cross-referencing of related materials, sometimes
only assumed as based on good reasons. But nobody with some knowledge of the 1990s
Yugoslav conflicts would dare to reject these reports altogether. The reports are more than
just a beginning: they already offer a great historical contribution for further studies of
demographic consequences of the 1990s wars in Yugoslavia; and a first serious step towards
writing an even better history of these wars.

4. Legal Rules for Presenting the Reports in ICTY Cases

The basic document regulating the functioning of the Tribunal and the preparation and
conduct of ICTY trials are “The Rules of Procedure and Evidence” (hereafter: the Rules).
The Rules have been written by the ICTY judges and are systematically amended, (the latest
amendment being from 4 November 2008), in order to meet the challenges of trials and make
it possible for the Tribunal to fulfil its mandate efficiently and timely. The Rules are
composed of ten parts:

PART ONE: GENERAL PROVISIONS

PART TWO: PRIMACY OF THE TRIBUNAL

PART THREE: ORGANIZATION OF THE TRIBUNAL

PART FOUR:  INVESTIGATIONS AND RIGHTS OF SUSPECTS
PART FIVE: PRE-TRIAL PROCEEDINGS

PART SIX: PROCEEDINGS BEFORE TRIAL CHAMBERS
PART SEVEN: APPELLATE PROCEEDINGS

PART EIGHT: REVIEW PROCEEDINGS

PART NINE: PARDON AND COMMUTATION OF SENTENCE
PART TEN: TIME

Nominally, there are in total 127 rules; some of them have the same number and are
distinguished from other rules with this number by a suffix “bis” “ter” or “quarter”. E.g.
there exists Rule 92, Rule 92 bis, Rule 92 ter, and Rule 92 quarter. Thus, efficiently, the
number of rules is higher than 127.

In the current version of the Rules, Rule 94 bis “Testimony of Expert Witnesses” in Part Six
explicitly relates to expert witness reports and testimonies (for the full text of Rule 94 bis, see
Annex ). Rule 94 bis simply states:

“The full statement and/or report of any expert witness to be called by a party shall be
disclosed within the time-limit prescribed by the Trial Chamber or by the pre-trial
Judge.”
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The opposing party has to in turn react to the disclosed material within 30 days from the date
of receiving it by letting the parties know whether it accepts the report/statement, wishes to
cross-examine or challenges the qualification of the expert. In case the opposing party accepts
the statement and/or the expert report, they are all admitted into evidence without calling the
expert to appear in court.

Note that both parties, the Prosecution and the Defence have the right to call their experts and
submit written statements and/or expert reports.

There exist three other rules (the 92 Rules) that regulate the admission of written statements,
reports and previous transcripts from ICTY proceedings without calling a witness for a
testimony in person. Also these three rules are attached in whole in Annex | to Introduction
where their wording is exactly the same as in the current 4 November 2008 version of the
Rules.

The admission of written materials in lieu of oral testimony is called the “affidavit”
testimony. Rules 92 bis, 92 ter, and 92 quarter (all in Part Six) regulate this issue. Each of
them relates to different aspects of the affidavit testimony:

Rule 92 bis: “Admission of Written Statements and Transcripts in Lieu of Oral
Testimony”

Rule 92 ter: “Other Admission of Written Statements and Transcripts”

Rule 92 quarter:  “Unavailable Persons”

Rule 92 bis is meant for matters that are different than “the acts and conduct of the accused as
charged in the indictment”. Rule 92 ter relates to matters that “may include evidence that
goes to proof of the acts and conduct of the accused”. Finally, Rule 92 quarter covers
situations in which a person who provided a written statement/transcript is dead or
unavailable for other good reasons and therefore unable to testify in person. Note that under
Rules 92 bis and 92 ter, the Trial Chamber may decide that the witness needs to appear for
the cross-examination.

No one of the 92 Rules specifies whether the affidavit testimony is of an expert witness or
other witnesses. From the viewpoint of population statistics as those usually presented in the
demographic expert reports, out of the three, Rule 92 bis can and was indeed occasionally
used at ICTY trials for expert reports and statements.

Rule 92 bis clarifies in what situations the Trial Chamber may favour the written statements,
reports or transcripts above live testimonies. Several situations are mentioned; and
specifically, if the evidence in question (among other things) is:

- of a cumulative nature, in that other witnesses will give or have given oral testimony
of similar facts;

- relates to relevant historical, political or military background,;

- consists of a general or statistical analysis of the ethnic composition of the population
in the places to which the indictment relates;

- concerns the impact of crimes upon victims;
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The above-mentioned guidelines from Rule 92 bis straightforwardly encourage the affidavit
testimony of experts and obviously offer yet another option to admit expert reports/statements
and their previous testimonies into evidence.

Summing up, as of today’s practice at ICTY, there are well defined possibilities to present
expert reports, statements and testimonies in court proceedings and these possibilities have
been obviously frequently used by the Prosecution and several times by the defence.

5. Reasons for Admitting Demographic and Other Expert Reports by the
Prosecution

In order to better understand the broader context of presenting demographic expert reports in
ICTY trials, it is useful to refer to an article of a former ICTY judge Patricia Wald (2001). In
her article Wald reviews the development of the ICTY Rules related to written statements and
testimonies of witnesses since the establishment of the Tribunal until April 2001. She stresses
that the original Rules of Procedure and Evidence adopted by ICTY in 1994 had a strong
tendency to favour using live rather than written witness testimonies. This was quite opposite
to the practice of the Nuremberg Tribunal where only ninety-four live witnesses eventually
testified for the Prosecution and additionally nineteen for the defendants. The Prosecutors of
the Nuremberg Tribunal had practically unlimited access to incriminating Nazi orders and
other written information documenting their leaders’ plans and actions. Keeping perfect
records was indeed a typically German thing to do and the Allies benefited of it greatly, also
in Nuremberg.

Although ICTY could never complain about the lack of written materials from the former
Yugoslavia, the early ICTY Rules favoured live testimonies. Things changed in the late
1990s and in particular around 2000 at which time as Wald puts it: “The ICTY (and ICTR)
have proceeded at an agonizingly slow pace” (p.552). And further:

“Most ICTY trials (...) have been intolerably long, ranging from 10 to 224 days, but
averaging 107 working days. The extended length of trials has many causes. Sometimes
several defendants are tried together and sometimes events in many villages or
occurring at disparate times are grouped together in a single indictment, requiring an
extensive parade of witnesses. Some trials have featured over 200 witnesses, and seven
of the ten trials completed thus far have had over 100 live witnesses.” (Wald, 2001, p.
535)

Obviously, things needed to speed up. In 1999, a UN Expert Group came up with their
recommendations of procedural improvements® for the two Tribunals, most of which were
immediately adopted but according to Wald did not have a dramatic impact on the pace of the
Tribunals’ work. Thus, further improvements were sought in among other things reducing the
live witnesses’ testimonies and more intensively using the affidavit, and as a matter of fact
giving more room to expert witness testimonies. The demographic expert reports used in
ICTY trials are just one group of many others, examples of which include historical, military,
property and cultural destruction and other reports.

% In these guidelines emphasis was put on improving the pr-trial management by a single pre-trial judge. The
role of the judge was to narrow issues, and whenever possible to cut down the number of live witness and their
testimonies.



|2o

Conflict in Numbers: Casualties of the 1990s Wars in the Former Yugoslavia (1991-1999)

The necessity of shortening ICTY trials was a major challenge to all professional groups
involved in trial preparation and trial itself, but in particular to the Prosecutors, that have the
obligation to present the proof of crimes; proof which goes beyond reasonable doubt and thus
cannot be questioned. Wald explains the challenges of ICTY trials as summarized below:

“Prosecuting war crimes does present unique problems. It is often necessary to present
evidence on the events leading up to the outbreak of hostilities to set the stage for the
particular incidents that gave rise to the alleged war crimes. The definition of a war
crime, a crime against humanity, or genocide itself requires proof of predicare
conditions, such as the existence of an international armed conflict, a nexus between
the illegal acts alleged and an armed conflict, the occurrence of a systematic and
widespread campaign against civilians of which the alleged acts are a part of, or an
intend to destroy a religious, ethnic or racial group, in whole or in a part. A trial at
ICTY is usually more akin to documenting an episode or even an era of national or
ethnic conflicts rather than proving a single discrete incident.””(Wald, 2001, p. 537)

Expert reports of historians, military analysts, demographers, and/or other social scientists
can be extremely helpful in successfully meeting these challenges. The Prosecution can more
easily achieve their goals by employing high-level professionals for efficiently introducing in
court large quantities of often complex specialized materials. The role of experts and their
reports might indeed become invaluable.

There exist of course several other reasons for using experts in ICTY, including personal
interest of prosecutors in certain types of specialized areas, individual experience with
experts versus other witnesses, specificity of the case, limited versus considerable experience
with prosecuting of war crimes etc. All in all, it seems that the following list can be given as a
summary of all these reasons and as reasons for demographic expert reports in particular:

- the size and complexity of ICTY cases

- need to set “the stage” for particular incidents from indictments

- need to prove the widespread and systematic character of crimes

- need to show a broader context of the crimes from the indictment

- need to document the suffering of individuals and groups

- need to support and expand individuals testimonies of crime base witnesses

- need to link several types of evidence with each other, e.g. evidence on missing
persons with that on exhumed human remains and identified individuals

- need to support on a general level the theory of the case

- necessity of keeping ICTY trials as short as possible

- individual experience of prosecutors with experts

- individual interest of prosecutors in particular areas of expertise

- availability of experts

- suitability of experts

It looks to me on the general level there exist more than enough reasons to use experts in
court proceeding for prosecuting war criminals.
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6. The Profile of Demographic Experts for the Prosecution in ICTY Cases

I will begin this section by referring to a short fragment from my recent testimony in the
SESELJ case. This particular selection comes from the cross-examination by Mr. Seselj:

6 Q. However, you do your work as you consider that the Prosecution
7 would like to see you do it, because had you not done it that way, they
8 wouldn't have had you there for eight years, but you would have been
9 dismissed earlier on. So you cannot be an unbiased and international
10 person in the scientific and professional sense; isn't that right?

11 A. ldon'tthink itis right. Your comment goes very far. You are

12 saying the Prosecution is telling me what kind of results I'm supposed to
13 produce. | justsaid I'm independent in my work, and nobody's telling me
14 how to do my work and what kind of results to obtain. The results are

15 obtained from studying the sources, and from data processing, and from
16 studying related materials. This is how we do it. Why do they keep me
17 eightyears? You have to ask them that. That is another question.

Source: SESELJ case, Transcript 21 Oct 2008, p. 10906; expert witness Ewa Tabeau (“A™), cross-
examination by Mr. Seselj (“Q”),

Mr Seselj implied that throughout the years | have been employed at ICTY, the Prosecution
has given me directions in order to produce results that suit them in their proving the guilt.
My answer was of course that not.

| would be naive and wrong to believe that the types of outcomes produced by experts are the
reason for the Prosecution to employ certain individuals as experts to work for them. On the
other hand, | am aware of a number of self-proclaimed or officially-declared “experts” that
would be never called by the Prosecution as their experts on a case. This group would
comprise nationalists of any ethnicity who insist on the exclusive existence of a single
“truth”; the truth which suits their views and perspectives.

My experience from ICTY tells me the following are generally the reasons for selecting
experts by the Prosecution:

- outstanding record of professionalism

- high level of professional seniority

- excellent record of international publishing

- proven participation in the work of recognized professional bodies at both national
and international levels

- demonstrated record of high-level advisory activities of an expert

- being unbiased towards parties to conflict (such as e.g. ethnic groups)

- preferably being external in relation to the Office of the Prosecutor

- ability to present research results following the rules of court reporting

- brief and comprehensive way of expressing views during proofing and in court
testimonies

- ease of communication including setting up deadlines for expert reports, proofing
sessions, testimonies and travelling schedules

- personality
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The last feature, personality, occasionally might have a lot of impact on employing an expert.
For example, doubtful and introvert persons, although possibly excellent professionals are
unlikely to appear as convincing in court as the expert witness testimony requires them to be.
Moreover, this personality type is not helpful in demanding and complex situations which the
expert might have to face when preparing the expert report and testimony.

In ICTY cases the internal and external, as well as the international and national experts were
called by the Prosecution to act as demographic expert witnesses. As | mentioned in the
beginning of this article, among the international experts Helge Brunborg, PhD, was the first
one to testify at ICTY. He is a demographer and economist. He has been with Statistics
Norway since 1974 with several periods of leave for external projects in the Netherlands
(ICTY), and several other countries, such as Botswana, Zambia, Zimbabwe, Namibia,
Mozambique, Palestinian territories, Bosnia and Herzegovina and Albania. His first
testimony was in KRSTIC (IT-98-33), later he testified in BLAGOJEVIC ET AL. (IT-02-60),
SLOBODAN MILOSEVIC (IT-02-54), POPOVIC AT EL. (IT-05-88), MILUTINOVIC ET
AL. (IT-05-87), and recently in PERISIC (IT-04-81). Brunborg has been the Prosecution
expert on the 1995 fall of Srebrenica and on the Kosovo population at the time of the 1999
Kosovo conflict. He is partly an external and partly internal expert. During the preparation of
his first 2000 report on Srebrenica (for KRSTIC) he worked at the Office of the Prosecution
of ICTY in The Hague; during writing of all other reports Brunborg was employed at
Statistics Norway in Oslo. In case of all Srebrenica reports later than the 2000 report, he
cooperated with the Demographic Unit, Office of the Prosecutor, at ICTY.

Patrick Ball, PhD, has been an external international expert. At present he is affiliated with
the Benetech which is a non-governmental organization promoting innovative technical
advancement in solving social needs. Benetech is in California in the United States of
America. Ball leads there the Benetech Human Rights Program (HRP) and the Data and
Analysis Group (HRDAG). In the past (until 2003), he worked at the American Association
for the Advancement of Science in the Science and Human Rights Program. His most recent
work is an estimate of the total deaths in Peru, 1980-2000, conducted on behalf of the
Peruvian Truth and Reconciliation Commission. Ball is also involved in HRDAG projects in
Sierra Leone, Chad, Sri Lanka, East Timor, Colombia, and others.

A ICTY the expertise of Patrick Ball is in the 1999 Kosovo conflict, specifically in killed
persons and conflict-related forced migration. Ball as well tested a number of hypotheses
explaining the population movements during the 1999 conflict and tried to link these
explanations with charges in the Indictment. He testified in SLOBODAN MILOSEVIC (IT-
02-54) and MILUTINOVIC ET AL. (IT-05-87) trials.

Ewa Tabeau, PhD, is the next international expert witness for the Prosecution in ICTY trials.
My background is in statistics and econometrics, and mathematical demography. | c